INDEX 


PRINCIPAL MATTERS. 


AGENT. 


See CommerciaL Law. 


1. Where the United States and the Cherokee nation agreed that the latter should 
emigrate across the Mississippi, and the former pay the expenses thereof, 
and the Cherokees undertook to conduct the movement entirely by their own 
agents, & person whose wagons had been hired could not hold the agent who 
had hired them personally responsible. The owner of the wagons knew that 
the agent was a public officer, and dealt with him as such. Parks v. Ross, 362. 

2. Wherever a contract or engagement, made by a public officer, is connected with 
a subject fairly within the scope of his authority, it shall be considered to have 
been made officially and in his public character, unless the contrary appears 
by satisfactory evidence of an absolute and unqualified engagement to be per- 
sonally liable. bid. 

APPEALS. ‘ 

Where a case is brought up by an appeal from a judgment on the common law 
side of the Circuit Court, instead of by a writ of error, it must be dismissed. 
Bevins et al. vy. Ramsay et al., 185. 

ATTORNEY. 

Under what circumstances an attorney is not at liberty to purchase a judgment 

which he himself has been the agent to recover, see Stockton vy. Ford, 232. 
BANKRUPTCY. 

1. A decree in bankruptcy, passed, in 1843, by the District Court of the United 
States for the Eastern District of Louisiana, did not pass to the assignee the 
title to a house and lot in the city of Galveston and State of Texas, which 
house and lot were the property of the bankrupt. Oakey vy. Bennett, 33. 

2. Texas was then a foreign State, and whatever difference of opinion there may 
be with respect to the extra-territorial operation of a bankrupt law upon per- 
sonal property, there is none as to its operation upon real estate. ‘This court 
concurs with Sir William Grant, in 14 Vesey, 537, that the validity of every 
disposition of real estate must depend upon the law of the country in which 
that estate is situated. bid. 

3. Besides, the deed made by the assignee in bankruptcy to one of the parties in 
the present cause was not made conformably with the laws of Texas; and 
letters of administration upon the estate of the bankrupt had been taken out 
in Texas before the fact of the bankruptcy was known there ; and the credit- 
ors of the estate in Texas had a better lien upon the property than the assignee 
in Louisiana. bid. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 
See CommerciaL Law. 


CHANCERY. 
1. Where a deed was executed by an aged woman, the sole surviving executrix 
of her father, with power under the will to sell, with a view to put an end to 
a long family litigation in which some judgments had been obtained, and other 
suits were then existing, and who owned the whole or nearly the whole of the 
residuary interest of the estate; and the settlement was made with delibera- 
tion, and under advice of business friends, and the consideration of the deed 
o7* 
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CHANCERY (Continued). 
was a sum of money in hand, with a stipulation on the part of the grantee, 
that he would pay over any surplus which the lands might yield after paying 
all reasonable expenses and legal claims, —this deed cannot be set aside on 
the ground of fraud. Gratz’s Executors et al. v. Cohen et al., 1. 

2. The bill below must be dismissed, unless it be so amended as to include all the 
parties interested, and be confined to a claim for the surplus of the parents 
of the lands, after paying reasonable expenses and legal claims. bid. 

. Where a bill in chancery alleges that certain lands were entered in the name 
of a third person, with a view to cover them from the creditors of the person 
who had entered them, and this allegation is denied in the answer and not 
sustained by proof, the bill pro tanto must be dismissed. MeCoy v. Rhodes, 
131. 

- But where the party entered the lands in his own name, and afterwards con- 

veyed them to this third person, but the deed to the third person was not re- 
corded until after a judgment had been obtained by a creditor, and recorded 
in the parish where the land lies, against the party who made the entry, it 
will not be sufficient merely to set up in the answer that this third person 
furnished the money with which to purchase the lands. The equity must be 
proved. Ibid. 
y the laws of Louisiana, no notarial act concerning immovable property has 
effect against third persons until it shall have been recorded in the office of 
the judge of the parish where such property is situated. Therefore, where 
there was a judgment against the holder of the legal title, rendered in the in- 
termediate time between the execution of a deed and its being recorded, and 
the judgment was first recorded, the subsequent recording of the deed could 
not abrogate the lien of the judgment. bid. 

- The forty-seventh and forty-eighth rules of chancery practice explained. Ibid. 

- Under what circumstances a court of equity will hold a purchase from a factor 
responsible to the principal, see Warner v. Martin, 209. 

. The Constitution of the United States has recognized the distinction between 
law and equity; and it must be observed in the federal courts, although 
there is no distinction between them by the laws of a State. Bennett y. But- 
terworth, 669. 

9. Where the record does not show that the case was conducted as a chancery case, 
it cannot be treated as such. 

COLLECTORS OF CUSTOMS. 

1. Where a collector received treasury-notes in payment for duties, which were 
cancelled by him, but afterwards stolen or lost, altered, and then received by 
him again in payment for other duties, he is responsible to the government 
for the amount thereof. United States vy. Morgan, 154. 

2. So also he is responsible, to a certain extent, where treasury-notes were received 
by him in payment for duties, cancelled, but lost or purloined (without his 
knowledge or consent) before being placed in the post-office to be returned to 
the Department. bid. 

3. And this is so, whether the notes be considered as money or only evidences of 
debt by the Treasury Department. Jbid. 

4. But the extent, above mentioned, to which his responsibility goes is to be meas- 
ured by a jury, who are to form their judgment from the danger of the notes 
getting into circulation again, the delay and inconvenience in obtaining the 
proper vouchers to settle accounts, the want of evidence at the Department 
that the notes had been redeemed, or from any other direct consequence of 
the breach of the collector’s bond. Ibid. 


COMMERCIAL LAW. 

1. Where a bill of exchange had upon it the forged indorsement of the payees, but 
it had been put into circulation by the drawers with such forged indorsement 
already upon it, and it was purchased in the market by a Lond side holder, who 
presented it to the drawee, who accepted and paid it at maturity, and then the 
drawers failed, the drawee carmot recover back the money which he had paid 
to the bond fide holder. Hortsman v. Henshaw, 177. 

2. Where a merchant, in order to secure himself from loss, took merchandise from 
a factor, with a knowledge that the factor was about to fail, the principal who 
consigned that merchandise to the factor may avoid the sale, and reclaim his 
goods, or hold the merchant accountable for them. Warner v. Martin, 209. 
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COMMERCIAL LAW ( Continued). 

3. And where the purchase was made from the factor’s clerk, who had been left 
by the factor in charge of the business, this was an additional reason for avoid- 
ing the sale ; because a factor cannot delegate his authority without the assent 
of the principal. Jbid. ‘ 

. A factor or agent, who has power to sell the produce of his principal, has no 
power to affect the property by tortiously pledging it as a security or satisfac- 
tion for a debt of his own, and it is of no consequence that the pledgee is 
ignorant of the factor’s not being the owner. But if the factor has a lien 
upon the goods he may pledge them to the amount of his lien. Jbid. 

. Under any of these irregular transfers, a court of equity will compel the holder 
to give an account of the property which he holds. Jbid. 

. Nor can a factor sell the merchandise of his principal to a creditor of the factor 
in payment of an antecedent debt. Such a transfer is not a sale in the legal 
acceptation of that term. bid. 

. The power of a factor explained. bid. 

8. These principles of the common law are sustained by a statute of the State of 
New York passed in April, 1830 (3 Revised Laws, Appendix, p. 111). bid. 

CONFLICT OF LAWS. 

1. A decree in bankruptcy, passed by the District Court of the United States for 
the Eastern District of Louisiana, did not pass to the assignee the title to a 
house and lot in the city of Galveston and State of Texas, which house and 
lot were the property of the bankrupt. Oakey v. Bennett, 33. 

2. Texas was then a foreign State, and a bankrupt law can have no extra-territo- 
rial operation upon real estate. bid. 

3. Besides, the deed made by the assignee in bankruptcy to the claimant was not 
made conformably with the laws of Texas; and letters of administration 
upon the estate of the bankrupt had been taken out in Texas before the fact 
of the bankruptcy was known there ; and the creditors of the estate in Texas 
had a better lien upon the property than the assignee in Louisiana. bid. 

4. By the laws of Louisiana, no notarial act concerning immovable property has 
effect against third persons, until it shall have been recorded in the office of 
the judge of the parish where such property is situated. Therefore, where 
there was a judgment against the holder of the legal title, rendered in the in- 
termediate time between the execution of a deed and its being recorded, and 
the judgment was first recorded, the subsequent recording of the deed could 
not abrogate the lien of the judgment. McCoy v. Rhodes, 131. 

CONSTITUTIONAL LAW. 

1. A statute of the State of New York provides, that, where joint debtors are sued 
and one is brought into court on process, if judgment shall pass for plaintiff, 
he shall have judgment and execution not only against the party brought 
into court, but also against other joint debtors named in the original process, 
in the same manner as if they had all been taken and brought into court by 
virtue of such process ; but it shall not be lawful to issue or execute any such 
execution against the body or against the sole property of any person not 
brought into court. D'Arcy vy. Ketchum, 165. 

. Where a judgment was given in New York against two partners, one of whom 

resided in Louisiana and was never served with process, and an action was 
brought against him in Louisiana upon this judgment, a peremptory excep- 
tion, in the nature of a demurrer, that “the judgnient sued upon is not one 
upon which suit can be brought against the defendant in this court,” was well 
founded. , bid. 
Yongress did not intend, by the act of 1790, to declare that a judgment ren- 
dered in one State against the person of a citizen of another, who had not 
been served with process or voluntarily made defence, should have such faith 
and credit in every other State as it had in the courts of the State in which it 
was rendered. Jbid. 

. Before the admission of Texas into the Union, that State passed many laws 
upon the subject of head rights to land, the general object of which was to 
ascertain and secure valid titles, and prevent frauds, by acts of limitation and 
by the establishment of boards of commissioners to separate the bad from the 
good titles. League v. De Young et al., 185. 

. In the constitution adopted just before her admission into the Union, there was 
an article annulling fraudulent certificates, and opening the courts, up to a 
certain day, to suitors for the investigation of their claims. bid. 
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CONSTITUTIONAL LAW (Continued). 
6. It was perfectly competent for the people of Texas to pass these laws and adopt 
this constitution. bid. 
7. Moreover, they were all passed before the Constitution of the United States had 
any operation over Texas, and cannot therefore be in conflict with any of its 
rovisions. bid. 
8. The legislature of the Territory of Iowa passed a law directing a court to de- 
cide matters of fact without the intervention of a jury. This was inconsistent 
with the Constitution of the United States. Webster v. Reid, 437. 
DEEDS. 
When set aside. See CHancery. 


DEMURRER TO EVIDENCE. 

See Ev1pENCcE. 

ESTATES TAIL. 

1. In 1786 the legislature of New York passed a law declaring that “all estates 
tail shall be, and hereby are, abolished”; and if any person should thereaftez 
become seized in fee tail of any lands, tenements, or hereditaments by virtue 
of any devise, &c., he should be deemed to have become seized in fee simple 
absolute. Van Rensselaer v. Kearney, 297. 

2. This included an estate tail in remainder, as well as one in possession. The 
oy in New York have so decided, and this court adopts their construction. 

bid. 

3. The remainder-man dying during the lifetime of the life tenant, the latter, being 
the father, inherited from the son a fee simple absolute. bid. 

4. Whilst the remainder-man was yet alive, the life tenant sold the property and 
conveyed it to the vendee by a deed which, according to its true construction, 
affirmed the existence of an estate in fee simple in itself. The reasons for this 
construction stated. bid. 

5. Those claiming under him are estopped by this deed. The doctrine of estop- 
pel explained. bid. 

ESTOPPEL. 
The doctrine of estoppel explained. Van Rensselaer vy. Kearney, 297. 
EVIDENCE. 

1. How far the acts of a feme covert amount to an acknowledgment of the con- 
struction of the will of her ancestor, see Weatherhead’s Lessee v. Baskerville, 
329. 

. Where a will contained the following expressions, viz. “ my estate to be equal- 
ly divided among my children,” and also, “ my lands and slaves to be equally 

ivided amongst my children”; and had in it also the following clause: “to 
each of my daughters a small tract of land,” — the last clause must be rejected 
as void and inoperative, and cannot be used for the purpose of showing such 
an ambiguity as would let in extrinsic testimony to explain the intentions of 
the testator. bid. 

When such testimony is introduced, it must be of facts unconnected with any 
general declaration or wishes expressed by a testator for the disposition of his 
property. bid. 

- How far acquiescence by a feme covert is evidence of recognition of a construc- 
tion of a will. bid. 

. A legal partition cannot be presumed, where such partition is, by law, a matter 
of record. Ibid. 

. The doctrine of presumption as to records explained. bid. 

. In some of the States it is the practice, after the evidence f@r the plaintiff is 
closed, for the defendant to pray the court to instruct the jury that there is 
no evidence upon which they can find a verdict for the plaintiff. Parks v. 
Ross, 362. 

. This is equivalent to a demurrer to the evidence, and such an instruction ought 
to be given whenever the evidence is not legally sufficient to serve as a foun- 
dation of a verdict for the plaintiff. bid. 

. The act of Congress passed on the 24th of September, 1789 (1 Stat. at Large, 
88, 89), provides that ex parte depositions may be taken before a judge of a 
County Court. Fowler v. Merrill, 375. 

. Where a Probate Court is organized for each county ina State, is a court of 
record, and has a seal, it is sufficient if a deposition under that act be taken 
before a judge of the Probate Court. Jbid. 
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EVIDENCE ( Continued.) 

11. A deed made by an officer authorized to sell for taxes, when it shows upon its 
face that the officer excceded his authority, is not admissible in evidence. 
Moore v. Brown, 414. , 

12. Where a contractor engaged to build a house for a certain sum of money, and 
the owner of the house, when sued, offered to prove that there were various 
omissions in the work stipulated to be done, and portions of the work were 
done in a defective manner, not being as well done as contracted for, and filed 
a bill of particulars of these omissions and defects by way of set-off, this evi- 
dence was admissible. Van Buren v. Digges, 461. 

3. The old rule, that, where a party shall have been injured, either by a partial 
failure of consideration for the contract, or by the non-fulfilment of the con- 
tract, or by breach of warranty, he must be driven to a cross action, has been 
much relaxed in later times. The case of Withers v. Greene (9 Howard, 
213) referred to and reaffirmed. bid. 

. Where the contract provided that, if the house were not finished by a certain 
day, a deduction of ten per cent. from the price should be made, and the 
defendant offered evidence to prove that this forfeiture was intended by the 
parties as liquidated damages, the evidence was properly rejected. It would 
have been irregular in the court to go out of the terms of the contract. Un- 
less the forfeiture had been expressly adopted by the parties as the measure 
of injury or compensation, it would have been irregular to receive the evi- 
dence where the inquiry was into the essential justice and fairness of the acts 
of the parties. bid. 

. Where the defendant offered to prove that certain work which he, the defend- 
ant, had caused to be done by a third person, was usual and proper, and 
necessary to the completion of the house, this evidence was properly rejected. 
He should have proved that it came within the contract. So, also, evidence 
was inadmissible that the defendant, in presence of the plaintiff, insisted upon 
its being within the contract; for this would have been making the defendant 
the judge in his owncase. Ibid. 

. Mere acquiescence by the contractor in the defendant's causing certain work 
to be done by a third person, will not exclude the contractor from the benefit 
of having further time allowed to finish the house. It was not necessary for 
him to make a special agreement that further time should be allowed, in 
consequence of the delay caused by this extra work. Ibid. 

. Where a witness was examined for the plaintitf, and the defendant offered in 
evidence declarations which he had made of a contradictory character, and 
then the plaintiff offered to give in evidence others, aftirmatory of the first, 
these last affirmatory declarations were not admissible, being made at a time 
posterior to that at which he made the contradictory declarations given in 
evidence by the defendant. Conrad v. Griffey, 480. 


FACTOR. 

See Commercrat Law. 
FEME COVERT. 

See WILLs. 
JUDGMENT. 

1. A statute of the State of New York provides, that, where joint debtors are sued 
and one is brought into court on process, if judgment shall pass for plaintiff, 
he shall have judgment and execution not only against the party brought into 
court, but also against other joint debtors named in the original process, in 
the same manner as if they had all been taken and brought into court by 
virtue of such process ; but it shall not be lawful to issue or execute any suc 
execution against the body or against the sole property of any person not 
brought into court. D'Arcy v. Ketchum, 165. 

2. Where a judgment was given in New York against two partners, one of whom 
resided in Louisiana and was never served with process, and an action was 
brought against him in Louisiana upon this judgment, a peremptory excep- 
tion, in the nature of a demurrer, “that the judgment sued upon is not one 
upon which suit can be brought against the defendant in this court,” was well 
founded. bid. 

3. Congress did not intend, by the act of 1790, to declare that a judgment rendered 
in one State against the person of a citizen of another, who had not been 
served with process, or voluntarily made defence, should have such faith and 


Oe 





682 INDEX. 


JUDGMENT ( Continued.) 
credit in every other State as it had in the courts of the State in which it was 
rendered. lid. 

. Where there was a judgment which had been recorded under the laws of Louis- 
jana, and thus made equivalent to a mortgage upon the property of the 
debtor, and the plaintiff assigned this judgment, and was then himself sued 
and had an execution issued against him, his rights under the recorded judg- 
ment could not be sold under this execution, because he had previously trans- 
ferred all those rights. Stockton v. Ford, 232. 

. It was not necessary for an assignee of this recorded judgment, who was de- 
fending himself in chancery, by claiming under the assignment, to notice in 
his pleading an allegation in the bill that a release of the judgment was im- 
properly éntered upon the record. His assignment was not charged as fraud- 
ulent. Jhid. 

. The attorney who had recovered the judgment which was thus recovered and 
assigned, was not at liberty to purchase it when his clicnt became sued and 
execution was issued against him. bid. 

. According to the practice in Pennsylvania, where a defendant pleads set-off, 
the jury are allowed to find in their verdict the amount that the plaintiff is 
indebted to the defendant, and according to their mode of keeping records 
this result is entered by way of note; e. g. “new trial refused and judgment 
on the verdict.” Reeside v. Walker, 272. 

- Although this may be a good record in the courts of Pennsylvania, it does not 
follow that it is so in the courts of the United States. Jtid. 

. The effect of such a judgment, that the plaintiff is indebted to the defendant, 
is merely to lay the foundation for a scire facias to try this new cause of 
action. Ibid. 

. Where the United States were the plaintiffs, and a verdict was rendered that 
they were indebted to the defendant, and an application was made for a 
mandamus to compel the Secretary of the Treasury to credit the defendant 
upon the books of the Treasury with the amount of the verdict, and to pay 
the same, the mandamus was properly refused by the Circuit Court. Fora 
mandamus will only lie against a ministerial officer to do some ministerial act 
where the laws require him to do it and he improperly refuses to do so. Jbid. 

. Besides, there was no appropriation made by law, and no officer of the govern- 
ment can pay a debt due by the United States without an appropriation by 
Congress. id. 

. To sanction a judgment under a plea of set-off would virtually be allowing the 
United States to be sued, which the laws do not allow. Jbhid. 

. It is the uniform practice of the Federal and State courts in Tennessee to test 
executions as on the first day of the term; and as between creditors, the lien 
attaches equally to all the judgments entered at the same term. Clements v. 

, 398. 

. Where a judgment by default, in an action upon a promissory note, was entered 
upon the 8th day of the month, but not fully entered up as to the amount 
due until the 10th, and upon the 10th, a few minutes before the court opened, 
the debtor recorded a deed of trust conveying away all his property, this deed 
cannot defeat the lien of the judgment. bid. 

. The judgment by default created the lien; it was a mere clerical duty to cal- 
culate and enter up the amount due. lid. 

. To note the precise time when deeds are left for record is attended with no 
difficulty as between deeds ; but to settle the exact comparative creation of a 
lien between a recorded deed and a judgment by a court is attended with 
much embarrassment. The timepiece of the register cannot settle the validity 
or invalidity of a judgment lien. bid. 

. The process act of 1828, passed by Congress, refers to State laws for the cre- 
ation and effect of liens; but the preparatory steps by which they are created 
depend upon the rules adopted by the United States courts. /bid. ’ 

. Where the legislature of the Térritory of Iowa directed that suits might be in- 
stituted against “the owners of the Half-breed lands lying in Lee County,” 
notice thereof being given through the newspapers, and judgments were re- 
covered in suits so instituted, these judgments were nullities. Webster v. 
Reid, 437. 

. There was no personal notice to individuals, nor an attachment or other pro- 
ceeding against the land, until after the judgments. bid. 
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JUDGMENT ( Continued). 

20. The law moreover directed that the court should decide without the interven- 
tion of a jury to determine matters of fact. ‘This was inconsistent with the 
Constitution of the United States. Jbid. 

. The court below erred in not permitting evidence to be offered to show that the 
judgments were fraudulent. It erred also in not allowing the defendant to 
give his title in evidence. bid. 

2. The defendant ought also to have been allowed to give evidence that the judg- 
ments had not been obtained in conformity with the law, which required cer- 
tain preliminary steps to be taken. bid. 

. The rules of the common law require that the verdict must find the matter in 
issue between the parties, and the judgment must follow the verdict. If not, 
the judgment must be reversed. Bennett vy. Butterworth, 669. 

JURISDICTION. 

1. Where a vessel was libelled in the District Court and sold by agreement of par- 
ties, and the proceeds of sale amounted only to $850, which was paid into 
the registry, this is insufficient to bring the case within the jurisdiction of 
this court, although an agreement by counsel was filed, admitting the value 
of the vessel to be more than two thousand dollars. Gruner v. United 
Slates, 163. 

. This agreement would be evidence of the value, if nothing to the contrary ap- 
peared in the record. But the decision of the court would only determine 
the right to the proceeds of sale, viz. $850, and the case must therefore be 
dismissed, for want of jurisdiction. bid. 

. By the laws of Mississippi, where a joint action is brought upon a bond or note, 
the case must be finally disposed of in the court below with respect to all the 
parties upon the record, before it is carried up to the appellate court; other- 
wise itis error. United States v. Girault, 22. 

. Where this error occurs, the practice of this court is to dismiss the case for 
want of jurisdiction, and remand it to the court below to be proceeded in and 
finally disposed of. bid. 

. Where the marshal of the United States had levied an execution upon certain 
property under a judgment in the Circuit Court, which was taken out of his 
custody by a writ of replevin issued by a State court, and the Supreme Court 
of the State decided adversely to the claim of the marshal, it is within the 
jurisdiction of this court to review that decision. Clements v. Berry, 398. 

. Where a judgment was rendered by the Supreme Court for Iowa Territory, and 
the record certitied to this court by the Supreme Court of the State of Iowa, 
after her admission into the Union, and the subject-matter is within the juris- 
diction of this court, it will take jurisdiction over the case. Webster v. Reid, 

wie 

. Where the Admiralty Court decreed that.a vessel should pay salvage to the 
amount of one fifth of her value, and that value was shown to be $ 2,600, an 
appeal to this court would not lie, for want of jurisdiction. Spear y. Place, 
522. 

. It is the amount of salvage, and not of the vessel, which tests the jurisdiction ; 
the salvage only being in controversy. bid. 

. The master could not properly represent (without special authority) the con- 
signees of the cargo who had received their respective consignments before 
the filing of the libel. They lived in the place where the court was held, and 
ought to have represented their own interests. Jbid. 

10. The master, therefore, cannot appear for them all conjointly, and in this case 
the amount of salvage to be paid by the largest consignee would be only 
$1,136.80. Jbhid. 

11. Neither the salvage upon the vessel or cargo, therefore, is sufficient in amount 
to bring the case within the jurisdiction of this court. bid. 

12. In 1839 a treaty was made between the United States and Mexico, providing 
for the “adjustment of claims of citizens of the United States on the Mexican 
Republic.” Gull y. Oliver’s Executors, 529. 

13. Under this treaty a sum of money was awarded to be paid to the members of 
\the Baltimore Mexican Company, who had subscribed money to fit out an 
expedition against Mexico under General Mina, in 1816. bid. 

14. The proceeds of one of the shares of this company were claimed by two par- 
ties, one as being the permanent trustee of the insolvent owner of the share, 
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JURISDICTION ( Continued). 
and the other as being the assignee of the provisional trustee, and afterwards 
the assignee of the insolvent himself. bid. 

15. The judgment of the Court of Appeals of Maryland, that the latter claimant is 
entitled to the money, is not reviewable by this court under the twenty-fifth 
section of the Judiciary Act. bid. 

16. The deeds of conveyance filed as exhibits show the paey to have been sold 
for two thousand dollars, and that it was afterwards converted into a sugar 
estate. This is sufficient to maintain the jurisdiction of this court. United 
States v. Hughes, 552. 


JURY. 
1. How far the jury are to judge of the responsibility of the collector of the cus- 
toms for treasury-notes purloined, &c., see United States v. Morgan, 154. 
2. The question whether or not the grant to the Baron de Bastrop was a _— 


and complete grant, was one for the court, and not for the jury. United States 
v. Turner, 663. 


LANDS, PUBLIC. 

1. In adjudicating upon an imperfect title under a Spanish concession, this court 
again adopts the rule laid down in 10 Peters, 330, 331; viz. Can a court of 
equity, according to its rules and the laws of Spain, consider the conscience 
of the king so affected by the acts of his lawful authorities in the province. 
that he became a trustee for the claimant, and held the land claimed by an 
equity upon it, amounting to a severance of so much from the public domain, 
before and at the time the country was ceded to the United States? United 
States v. Boisdoré et al., 63. 

2. This rule, applied to the following case, brings out the results stated below. J/id. 

3. In 1783, in consequence of a memorial from Boisdoré, Miro, the acting Gover- 
nor of Louisiana, issued the following order to Trudeau, the Surveyor-Gen- 
eral, viz.: “Don Carlos Laveau Trudeau will establish Louis Boisdoré upon 
the extent of ground which he solicits in the preceding memorial, situated in 
the seetion of country commonly called Achoucoupoulous, commencing in 
front from the plantation belonging to Philip Saucier, a resident of said coun- 
try, down to the bayou called Mosquito Village Bayou, with the depth down 
to Pearl River; the same being vacant, and no prejudice being caused to the 
neighbors living as well in front as upon the depth; which measures he will 
reduce to writing, signing with the aforesaid parties, and will remit the same 
to me, in order that I may furnish the party interested with a corresponding 
title in due form.” Jbid. 

. Boisdoré, in his memorial, had stated that he wished to form an establishment 
for the whole of his numerous family, on which he might employ all his ne- 
groes, and support a large stock of cattle which would be useful to the neigh- 
boring city. bid. : 

. The grantee took only a trifling possession of the land, by placing a single slave 
there, and Trudeau never made, nor attempted to make, a survey. In 1808 
the Spanish Governor of Florida gave directions to the Surveyor-General of 
Florida, who drew a figurative plan of a survey, but the Governor of Florida 
at that time had no jurisdiction over the land. bid. 

. If Trudeau had made a survey and returned a certificate, it would have been 
binding, although it might not have conformed strictly to the lines of the 
original grant. But the description of the tract is so vague and uncertain. 
that it cannot now be surveyed by an order of the court. The mode directed 
by the District Court would include four hundred thousand acres; and it is 
unreasonable to suppose that the conscience of the king of Spain would have 
been bound to confirm such a grant, when the grantee ueglected to fulfil the 
obligations which were incumbent upon him. bid. 

. Besides, there being no given point from which to commence the survey, or to 
establish the second corner, if the court were to order the mode in which the 
survey was to be made, it would not be a judicial decree, but an exercise of 
political jurisdiction. bid. ; 

. In 1816 the register and receiver of a land-office, acting under the authority 
of a law, reported as follows: “ We are of opinion that all the claims included 
under the second species of the first class are already confirmed by the act of 
Congress of the 12th of April, 1814.” Blanc v. Lafayette, 104. 
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9. In 1820 Congress passed an act (3 Stat. at Large, 573) confirming all those 
claims which were recommended in the report for confirmation. bid. 

10. Bat where the commissioners erred in placing a claim in the second species of 
the first class, and erred in supposing that such awlaim was already confirmed 
by the act of 1814, these errors prevent the act of 1820 from confirming the 
claim. Itis consequently invalid. Ibid. 

Where the petition for a Spanish concession was for a tract of land without any 
definite boundaries, and the petition was referred to the solicitor-general, with 
instructions to put the petitioner in possession, if in so doing no prejudice 
would result to third persons, this condition required some subsequent action 
of the government in order to make the grant absolute. Lecumpte vy. United 
States, 115. 

A part of the daty of the solicitor-general was to supervise the severance of the 
object ta be granted from the royal domain, and apportion the extent of the 
grant to the means which the petitioner possessed towards carrying out the 
objects of the government. bid. 

3. The preceding decisions of this court have established the doctrine, that, in or- 
der to constitute a valid grant, there must be a severance of the property 
claimed from the public domain, either by actual survey or by some ascer- 
tained limits or mode of separation recognized by a competent authority. 
lbid. 

4. In the present case, the proof of occupation, settlement, or cultivation is insuffi- 
cient. bid. 

. The United States have a right to bring an action of trespass quare clausum 
Jregit against a person for cutting and carrying away trees from the public 
lands. Cvtton v. United States, 229. 

. Where a person entered land according to law, but omitted to obtain a patent 
for it, and another person afterwards obtained a patent from the United States 
by proceeding as if it were vacant land, knowing at the same time that it was 
not vacant, the patent thus obtained will be set aside. United States v. Hughes 
et al., 552. 

Nor is it a sufficient objection to a decree, that the process was by an informa- 
tion in the nature of a bill in chancery, filed by the attorney for the United 
States. A simple bill in equity would have been better, but this process be- 
ing so in substance, the case will not be dismissed for want of form. bid. 

. An individual owner of land would, in such a case, be entitled to the relief of 
having the patent set aside ; and the United States, as a landholder, must be 
entitled to the same. bid. 

. The deeds of conveyance filed as exhibits show the property to have been sold 
for two thousand dollars, and that it was afterwards converted into a sugar 
estate. This is sufficient to maintain the jurisdiction of this court bid. 

. The twelfth section of the regulations of O'Reilly in 1770 required, that there 
should be an order of survey, a process verbal by the surveyor of the province, 
three copies of the plat made out by him, one of which should be deposited 
in the office of the scrivener of the government, and Cabildo, a second deliv- 
ered to the governor, and the third to the proprietor, to be annexed to the 
titles of the grant. United States v. Power’s Heirs, 570. 

. Where a grant was alleged to have been issued by the Spanish governor of 
Louisiana in 1781, and the only evidence of it was a copy taken from a no- 
tary’s book, the title was invalid. /bid. 

. At the date of the grant, viz. Ist August, 1781, the Spanish governor of Louis- 
iana was only the military commandant of that part of West Florida in which 
the lands granted were situated. He held the country by right of conquest. 
The Spanish laws had not been introduced into the country, and it was not 
ceded to Spain by Great Britain until 1783. The governor had therefore no 
authority to grant land in 1781. Jbid. 

Under the acts of Congress of 1824 and 1844, the District Court had no power 
to act upon evidence of mere naked possession, unaccompanied by written 
evidence, conferring, or professing to confer, a title of some description. bid. 

Under the various acts of Congress relating to land titles in that tract of coun- 
try between the Iberville, the Perdido, and the thirty-first degree of north 
latitude, a complete title, unrecorded, is not barred against the United States, 
although it is barred against any private claim derived from the United States. 
Ibid. 7 
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25. The decision of this court in the United States v. Reynes (9 Howard, 127), 
again affirmed, to wit, that under the acts of Congress of May 26, 1824 
(4 Stat. at Large, 52), and June 17, 1844 (5 Stat. at Large, 676), the courts 
of the United States have no power to decide upon complete or perfect titles 
to land. United States v. Philadelphia and New Orleans, 609. 

. The contract made between the Baron de Bastrop and the Spanish govern- 
ment did not vest a perfect title in Bastrop, and therefore this court can exer- 
cise jurisdiction over the claim. bid. 

. The grant of twelve leagues square, given to Bastrop by the Spanish governor, 
only pointed out the place where the families were to settle which Bastrop 
was to bring in. The land was destined and appropriated «to this purpose. 
There were to be five hundred families, who were to grow wheat, and Bastrop’s 
interest was intended to be in the monopoly of manufacturing flour and ex- 
porting it to Havana and other places under the jurisdiction of the Spanish 
crown. With this view, he obtained separate grants for the bayous or mill- 
seats, and was bound to erect at least one mill within two years from the date 
of the grant. Ibid. 

. The families which were introduced took their titles from the Spanish govern- 
ment, and not from Bastrop. bid. 

. This case stands upon the same ground as the case of the United States v. 
King et al., 7 Howard, 833. Ibid. 

The decision of this court in the case of the United States r. King and Coxe (3 
Howard, 773, and 7 Howard, 833) again affirmed, viz. that the contract be- 
tween the Baron de Carondelet and the Marquis de Maison-Rouge conveyed 
no interest in the land to Maison-Rouge, but was merely intended to mark 
out by certain and definite boundaries the limits of the establishment which 
he was authorized to form. United States v. Turner, 663. 

. The contract must be judged of according to the laws of Spain; but under 
those laws, whenever there was an intention to grant private property, words 
were always used which severed the property from the public domain. /bid. 

. The absence in this case of the royal order of 1795, and of all testimony re- 
specting the genuineness of the certificate of survey by Trudeau, makes no dif- 
ference in the decision of the court. The construction of the grant was the 
main point of that case, and is also of this. Jbid. 

. Whether or not the instrument was a perfect and complete grant by the laws 
of Spain, was a question for the court, and not for the jury. /bid. 

34. The case of the United States v. King and Coxe explained. lid. 


LEX LOCI. 
See Conriict or Laws. Constitutionan Law. 
LIMITATION OF ACTIONS, AND STATUTE OF. 

1. Where the Circuit Court instructed the jury, that they might consider the acts 
of one of the daughters and her husband, in acquiescing in a partition and in 
receiving a small tract of land, as a recognition of the true construction of a 
will to be, that the daughters were not entitled to an equal share, the acts of 
partition being accompanied by long adverse possession, say thirty or forty 
vears, this instruction was erroneous. The daughter was a minor when she 
married, and continued covert until within a short time before she brought the 
suit. No presumption, arising from her acts, could therefore be made against 
her. Weatherhead’s Lessee v. Baskerville, 330. 

. And a recognition by her, when freed from coverture, of a sale which she had 
made in conjunction with her husband, amounted to no more than a ratifica- 
tion of that particular sale. /bid. 

. According to the statute of limitations passed by the State of Illinois, a defend- 
ant in ejectment who had been in possession of the land by actual residence 
thereon, having a connected title in law or equity deducible of record from 
the State or the United States, or from any public officer or other person au- 
thorized by the laws of the State to sell such land for the non-payment of 
taxes, &e., might defend himself by pleading that he had been in possession as 
aforesaid for seven years. Moore v. Brown, 414. 

. But where a defendant offered a deed in evidence, purporting to be a deed 
from an officer authorized to sell for taxes, and the deed upon its face showed 
that the officer had not complied with the requisitions of the statute, this was 
a void deed, made in violation of law, and did not bring the defendant within 
the benefit of the statute of limitations. bid. 
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5. He must have a connected title from some one authorized to sell, and in this 
case the officer was not so authorized. The deed was not, therefore, admissi- 
ble in evidence. Jhid. 

5. An agreement by a debtor to apply a certain portion of his crops towards the 
extinguishment of the debt in consideration of further indulgence, will take a 
case out of the statute of limitations, and may be set up in avoidance of the 
plea by way of estoppel upon the debtor. Randon v. Toby, 495. 

7. The defendant is not at liberty to complain that the construction of this instru 
ment was left to the jury, because it was so done at his own request, and be- 
cause, if the court had construed it, the construction must have been unfav 
able to the defendant. bid. 

MANDAMUS. 

Where the United States were the plaintiffs, and a verdict was rendered, according 
to the practice in Pennsylvania, that they were indebted to the defendant, and 
an application was made for a mandamus to compel the Secretary of the Treas- 
ury to credit the defendant upon the books of the Treasury with the amount 
of the verdict and to pay the same, the mandamus was properly refused by 
the Circuit Court. Reeside vy. Walker, 272. 

MORTGAGE. 

1. Although the day when a mortgage was executed was not stated, yet where it 
bore a date in its commencement, and its acknowledgment and date of record 
were both given, and both of them preceded a sheriff's sale of the mortgaged 
property, it was certain that the mortgage was executed before the sale under 
execution. Fowler vy. Merrill, 375. 

. Although, when the mortgage was recorded, the laws of the State did not make 
the mere recording convey the title when the personal property thus mort- 
gaged remained in the possession of the mortgagor, yet they sanctioned the 
mortgage unless it was made without good consideration, and opposed by a 
bond side subsequent purchaser, who had no notice of its existence. bid. 

But the fact of recording the mortgage tended to give notice of its existence, 
and in the present case the evidence shows that the purchasers at the sheriff’s 
sale had notice of the mortgage. Jbid. 

Such purchasers must allege that their want of notice continued up to the time 
of making actual payment; a want of notice merely extending to the time of 
making the purchase is not enough. Payment might have been refused, and 
then they would not have been injured. lid. 

Moreover, between the time when the mortgage was in fact recorded and the 
time of the sheriff's sale, the State passed a law making such recorded mort- 
waves valid. Jhid. 

The increase or offspring of slaves belong tothe owner of the mother. Jbid. 

The decree of the Circuit Court being that the purchasers at the sheriff's sale 
should either surrender the property to the prior mortgagee, or pay the value 
thereof, such value was properly computed as it was at the time of rendering 


the decree. Jhid. 


ri 


The hire of the slaves was properly charged as commencing when the prior 


mortgagee filed his bill for a foreclosure. bid. 

ITRALS, RIGHTS OF. 

A neutral leaving a belligerent country, in which he was domiciled at the com- 
mencement of the war, is entitled to the rights of a neutral in his person and 
property, as soon as he sails from the hostile port. United States v. Guillem, 47. 

The property he takes with him is not liable to condemnation for a breach of 
blockade by the vessel in which he embarks, when entering or departing from 
the port, unless he knew of the intention of the vessel to break it in going out. 
Ibid. 

PATENT RIGHTS. ‘ 

1. A patent granted for a “new and useful improvement in making door and 
other knobs, of all kinds of clay used in pottery, and of porcelain,” by having 
the “cavity in which the screw or shank is inserted by which they are fastened 
largest at the bottom of its depth, in form of a dovetail, and a screw formed 
therein by pouring in metal in a fused state,” was invalid. Hotchkiss v. Green- 
wood, 248. 

2. The invention claimed in the schedule was manufacturing knobs as above de- 
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scribed, of potter’s clay, or any kind of clay used in pottery, and shaped and 
— by moulding, turning, burning, and glazing; and also of porcelain. 
bid. 

3. The knob was not knew, nor the metallic shank and spindle, nor the dovetail 
form of the cavity in the knob, nor the means by which the metallic shank 
was securely fastened therein. Knobs had also been used made of clay. Ibid. 

4. The only thing new was the substitution of a knob made out of clay in that pe- 
culiar form for a knob of metal or wood. This might have been a better or 
cheaper article, but is not the subject of a patent. /bid. 

. The test was, that, if no more ingenuity and skill was necessary to construct 
the new knob than was possessed by an ordinary mechanic acquainted with 
a the patent was void ; and this was a proper question for the jury. 

lid. 

. The decision of this court in the case of Hogg et al. v. Emerson, 6 Howard, 437, 
reviewed and affirmed. ogg et al. v. Emerson, 587. 

The specification of Emerson’s patent “ for certain improvements in the steam- 
engine and in the mode of propelling therewith either vessels on the water or 
carriages on the land,” constituted a part of the patent, and must be construed 
with it. Anterior to 1836, the law did not imperatively require that the spe- 
cification be made a part of the patent, but the inventor had a right to advise 
the Commissioner of Patents to make the specification a part of the patent, 
and it was peculiarly proper that he should comply with the request. Jbid. 

. This court again decides, that the patent is sufficiently clear and certain, and 
does not cover more ground than one patent may cover. Only one is neces- 
sary for two kindred and auxiliary inventions. bid. 

. The drawings which accompany the specification may be referred to for illus- 
tration. Within what time drawings ought to have been replaced, after the 
destruction of the Patent-Office by tire, so as to avoid the imputation of neg- 
ligence or of a design to mislead the public, was a question which was prop- 
erly left to the jury. bid. 

10. The principles stated, within whose operation a jury can properly act in assess- 
ing damages against the maker of a patented machine. bid. 


PLEAS AND PLEADINGS. 

1. Where an action was brought by the United States upon the official bond of a 
receiver of public money, a plea that the United States had accepted another 
bond from the receiver was bad. The new bond could be no satisfaction for 
the damages that had accrued for the breach of the condition of the old one. 
United States v. Girault 22. 

. Pleas, also, were bad, alleging that the receiver had made returns to the Treas- 
ury Department, admitting that he had received money which the pleas as- 
serted that he never had received. They were bad, because they addressed 
themselves entirely to the evidence, which, it was supposed, the United States 
would bring forward upon the trial. hid. 

3. Besides, these pleas were bad, because the sureties in the bond were bound to 
protect the United States from the commission of the very fraud which they 
attempted to set up as a defence. Jbid. 

. The case of the United States v. Boyd, 5 Howard, 29, examined. Jhid. 

. Another plea taking issue upon the breach should not have been demurred to 
The demurrer being general as to all the pleas, and bad as to this one, judy- 
ment was properly given against the plaintiffs in the court below. bid. 

. By the laws of Mississippi, where a joint action is brought upon a bond or note, 
the case must be finally disposed of in the court below, with respect to all the 
parties upon the record, before it is carried up to the appellate court, otherwise 
itis error. Ibid. 

. Where this error occurs, the practice of this court is to dismiss the case for want 
of jurisdiction, and remand it to the court below to be proceeded in and finally 
disposed of. Jbid. 

. Where a creditor brought an action against an executrix in the Circuit Court 
of the United States for Louisiana, and the petition only averred that the pe- 
titioner was shown to be a creditor by the accounts in the State court which 
had jurisdiction over the estates of deceased persons, and then proceeded to 
charge the executrix with a devastavit, and exceptions were taken to the peti- 
tion as insuflicient, these exceptions must be sustained. Merl v. Armour, 142. 





INDEX. 689 


PLEAS AND PLEADINGS (Continued). 
9. The petition should have gone on to allege further proceedings in the State 
court analogous to a judgment at common law, as a foundation of a claim for 
: ae against the executriz de bonis propriis, suggesting a devastavit 
bid. 

. The laws of Louisiana “provide for compelling the executrix to file a tableau of 
distribution, which is a necessary and preliminary step towards holding the 
executrix personally responsible. The petition, not having averred this, was 
defective, and the exceptions must be sustained. Ibid. 

. Under what circumstances an assignee of a judgment, defending himself in 
chancery, need not notice an allegation in the bill that a release of the judg- 
ment was improperly entered upon the record. Stockton v. Ford, 232. 

. The bankruptcy of the plaintiff prior to the time when he took the notes paya- 
ble to himself was no legal defence to the action. He was one of the persons 
authorized to settle up the insolvent estate, and whether or not he accounted 
to his creditors for the proceeds was no question between him and the maker 
of the notes. FRandon v. Toby, 493. 

. The plea that the notes were given for African negroes imported into Texas 
after 1833 was no legal defence. The creditor had no connection with the 
person who introduced the negroes contrary to law. If the negroes had been 
declared to be free, the consideration of the notes would have failed; but the 
debtor still held them as slaves, and therefore received the full consideration 
for his notes. bid. 


PRACTICE. 

1. By the laws of Mississippi, where a joint action is brought upon a bond or note, 
the case must be finally disposed of in the court below, with respect to all the 
parties upon the record, before it is carried up to the appellate court, other- 
wise it is error. United States v. Girault, 22. 

2. Where this error occurs, the practice of this court is to dismiss the case for want 


of jurisdiction, and remand it to the court below to be proceeded in and finally 
disposed of. Ibid. 

. Although a bill of exceptions is imperfectly drawn, yet if this court can ascer- 
tain the substance of the facts, and the questions on which the judge instructed 
the jury are apparent, it will proceed to decide the case. United States vy. Mor- 
gan, 154. 

. Where a case is brought up by an ee from a judgment on the common law 


side of the Circuit Court, instead o 
Bevins v. Ramsey, 185. 

. Where a judgment was rendered on the 25th of October, 1843, and a writ of 
error allowed on the 19th of October, 1848, but not issued and filed until the 
4th of November following, more than five years had elapsed after rendering 
the judgment, and the writ of error may be dismissed on motion. Brooks y. 
Norris, 204. 

. It is the filing of the writ which removes the record from the inferior to the ap- 
pellate court; and the day on which the writ may have been issued by the 
clerk, or the day on which it is tested, are not material in deciding the ques- 
tion. Ibid. 

By the English practice, this error must be taken advantage of by plea ; but ac- 
cording to the practice of this court, a party may avail himself, by motion, of 
any defect which appears upon the record itself. bid. 

. According to the practice in Pennsylvania, where a defendant pleads set-off, the 
jury are allowed to find in their verdict the amount that the plaintiff is in- 
debted to the defendant, and according to their mode of keeping records this 
result is entered by way of note; e. g. “ new trial refused and judgment on the 
verdict.” Reeside v. Walker, 272. 

. Although this may be a good record in the courts of Pennsylvania, it does not 
follow that it is so in the courts of the United States. bid. 

. Where the United States are plaintiffs, they are not bound by such a verdict. 

id. 

. A motion on the part of the defendants in error for a rule upon the plaintiff in 
error to file a copy of the record, overruled. Boyd y. Scott, 292. 

. A bill by the State of Florida against the State of Georgia ordered to be filed, 
and process of subpeena directed to be issued against the State of Georgia. 
Florida y. Georgia, 293. 

08 * 


by a writ of error, it must be dismissed. 
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13. A writ of error abated where the death of the plaintiff in error was suggested, 
and leave granted to make proper parties at December term, 1846, represent- 
atives not yet having been made. Phillips v. Prestdn, 294. 

14. Where a case was dismissed by this court for want of a citation, and the plain- 
tiff in error sued out another writ, and applied to This court for a supersedeas 
to stay execution in the court below, the application cannot be granted. o- 
gan v. Ross, 294. 

. This court is not authorized to grant a supersedeas unless the writ of error 
has been sued out within ten days after the rendition of the judgment, and in 
— with the provisions of the twenty-third section of the act of 1789. 

bid. 

. The cases of Stockton and Moore v. Bishop (2 Howard, 74) and Hardeman v. 
Anderson (4 Howard, 640) explained. hia. 

- In some of the States it is the practice, after the evidence for the plaintiff is 
closed, for the defendant to pray the court to instruct the jury that there is no 
evidence upon which they can find a verdict for the plaintiff. This is equiv- 
alent to a demurrer to the evidence, and such an instruction ought to be given 
whenever the evidence is not legally sufficient to serve as a foundation of a 
verdict for the plaintiff. Parks v. Ross, 362. 

. Where the writ, pleadings, and contract spoke only of Frederic D. Conrad, and 
the judgment went against Daniel Frederic Conrad, the defendant, it was too 
late after verdict and judgment to assign the variation as error. Conrad v. 
Griffey, 480. 

. A day assigned for the argument, at the next term, of a cause upon the original 
docket of this court. Pennsylvania v. Wheeling and Belmont Bridge Company, 
528. 

. The fifty-fourth rule of this court, requiring an appearance to be entered on or 
before the second day of the term next seenelins that at which the case is 
docketed, does not include an adjourned term; but applies only to regular 
terms. Jarman v. Tisdale’s Heirs, 586. 

21. In Texas, the common law has been adopted, but the forms and rules of plead- 
ing in common law cases have not; and although the forms of proceedings 
and practice in the State courts have been adopted in the District Court of 
the United States, yet such adoption must not be understood as confounding 
the principles of law and equity ; nor as authorizing legal and equitable claims 
to be blended together in one suit. Bennett v. Butterworth, 669. 

22. The Constitution of the United States has recognized the distinction- between 
law and equity, and it must be observed in the federal courts, although there 
is no distinction between them by the laws of Texas. Jbid. 

. Where a petition was filed claiming certain negroes to whom the defendant set 
up a title as being his own property, and the jury brought in a verdict award- 
ing a sum of money to the plaintiff, which was released, and then the court 
gave judgment that the plaintiff should recover the negroes, these proceedings 
were irregular, and the judgment must be reversed. bid. 

. They cannot be assimilated to proceedings in chancery, or treated as such by 
this court. There is nothing like a bill or answer as prescribed by the rules 
of this court, nor any statement of the evidence upon which the judgment 
could be revised. bid. 

25. The case must, therefore, be considered as a case at law, the rules of which re- 

uire that the verdict must find the matter in issue between the parties, and 
the judgment must follow the verdict. Ibid. 

26. Here neither was the case, and the error being patent upon the records, the 
judgment is open to revision in this court without any motion in arrest of 
judgment being made or exception taken in the court below. bid. 


PRESUMPTIVE EVIDENCE. 
See EvipENCcE. 


PRIZE. 
ScfNevrrars, Ricuts or. 


SLAVES. 
1. The increase or offspring of slaves belong to the owner of the mother. Fowler 
v. Merrill, 375. : 
2. The hire of slaves was properly charged as commencing when the prior mort- 
gagee filed his bill for a foreclosure. bid. 
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1. Where a collector received treasury-notes in payment for duties, which were 
cancelled by him, but afterwards stolen or lost, altered, and then received by 
him again in payment for other duties, he is responsible to the government 
for the amount thereof. United States y. Morgan, 154. 

2. So, also, he is responsible, to a certain extent, where treasury-notes were received 
by him in payment for duties, cancelled, but lost or purloined (without his 
knowledge or consent) before being placed in the post-office to be returned to 
the Department. bid. 

3. And this is so, whether the notes be considered as money or only evidences of 
debt by the Treasury Department. bid. 1g 

4. But the extent, above mentioned, to which his responsibility goes, is to be meas- 
ured by a jury, who are to form their judgment from the danger of the notes 
getting into circulation again, the delay and inconvenience in obtaining the 
proper vouchers to settle accounts, the want of evidence at the Department 
that the notes had been redeemed, or from any other direct consequence of the 
breach of the collector’s bond. bid. 


WILLS. 

1. Where a will contained the following expressions: “my estate to be equally 
divided amongst my children,” and also, “ my lands and slaves to be equally 
divided amongst my children”; and had in it also the following clause: “to 
each of my daughters a small tract of land,” —the last clause must be re- 
jected as void and inoperative, and cannot be used for the purpose of showing 
such an ambiguity as would let in extrinsic testimony to explain the inten- 
tions of the testator. Weatherhead’s Lessee v. Baskerville, 330. 

2. When such testimony is introdnced, it must be of facts unconnected with any 
general deciaration or wishes expressed by a testator for the disposition of his 
property. In the present case, the testimony offered purported to express 
those wishes, and was therefore inadmissible. Ibid. 

3. Where the Circuit Court instructed the jury that they might consider the acts 
of one of the daughters and her husband, in acquiescing in a partition, and in 
‘receiving “a small tract of land,” as a recognition of the true construction of 
the will to be, that the daughters were not entitled to an equal share, the acts 
of partition being accompanied by long adverse possession, say thirty or forty 
years, this instruction was erroneous. The daughter was a minor when she 
married, and continued covert until within a short time before she brought the 
suit. No presumption, arising from her acts, could therefore be made against 
her. Ibid. 

4. And a recognition by her, when freed from coverture, of a sale which she had 
made in conjunction with her husband, amounted to no more than a ratifica- 
tion of that particular sale. bid. 

5. So, also, an instruction was erroneous, that the jury might presume from the 
evidence that there had been a legal partition of the testator’s land in respect 
to his daughters, by order of a court, when the executor assigned to them 
certain parts of it. By the laws of the State where the lands were, such a 
partition was a judicial act, and became a record. bid. 

6. The doctrine of presumption as to records, or proving their existence aliunde, 
explained. bid. 

7. In the present case, the proof is that the partition was not made by the order 
of acourt. Ibid. 


WRITS OF ERROR. 
Where a case is brought up by an appeal from a judgment on the common law 
side of the Circuit Court, instead of by a writ of error, it must be dismissed. 
Bevins y. Ramsey, 185. 
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